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MATTERS RELATING TO ARRANGEMENTS FOR THE FINANCIAL
MECHANISM AND FOR TECHNICAL AND FINANCIAL SUPPORT
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IMPLEMENTATION OF ARTICLE 11 (FINANCIAL MECHANISM), PARAS. 1-4

CONSIDERATION OF THE MAINTENANCE OF THE INTERIM ARRANGEMENTS
REFERRED TO IN ARTICLE 21, PARA. 3

Modalities for the functioning of operational linkages between the Conference of the Parties
and the operating entity or entities of the financial mechanism: legal opinion

of the United Nations Office of Legal Affairs

Note by the interim secretariat

INTRODUCTION

A. Committee mandate

1. At the eighth session of the Committee, the interim secretariat was requested to seek the
opinion of the United Nations Office of Legal Affairs on arrangements which might be entered into
between the Conference of the Parties (COP) and the operating entity or entities of the financial
mechanism of the Convention (A/AC.237/41, para. 88).
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2. The Committee at its ninth session took note of the legal opinion offered, which had
concluded that it was "not feasible to determine in general which arrangements should be
considered as appropriate between the COP and a hypothetical operating entity" (A/AC.237/55,
para. 92). This was because an instrument for the establishment of the restructured Global
Environment Facility (GEF), the international entity entrusted with the operation of the financial
mechanism on an interim basis, was still being negotiated and it was not clear then what the final
structure was going to be.

3. The Committee requested the interim secretariat to seek further advice from the United
Nations Office of Legal Affairs on the options for such arrangements, based on the final GEF
instrument, in time for discussion by the Committee at its tenth session.

B. Scope of the note

4. The annex to this note contains the legal opinion of the United Nations Office of Legal
Affairs on the appropriate arrangements that might be entered into between the COP and the GEF.
The legal opinion is based on the "Instrument for the establishment of the restructured GEF"
accepted by the Participants in the GEF at Geneva on 16 March 1994 and subsequently adopted by
the United Nations Development Programme (UNDP), the United Nations Environment Programme
(UNEP) and the World Bank.

C. Possible action by the Committee

5. The Committee has, since its seventh session, been considering how the financial
mechanism referred to in Article 11 is to be implemented. It has reached some conclusions on the
following issues:

(a) Policies, programme priorities and eligibility criteria;

(b) Agreed full incremental costs; and

(c) Modalities for the functioning of operational linkages between the COP and
the operating entity or entities of the financial mechanism.

6. The Committee at its ninth session decided to give further consideration to the above-
mentioned issues at its tenth session (see A/AC.237/55, para. 93).
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7. With respect to the legal opinion, the Committee may wish to focus its attention on
issues relating to the modalities for the functioning of operational linkages between the COP and
the operating entity or entities of the financial mechanism. On this subject, the legal opinion states,
inter alia, that "complex issues such as accountability, observance of compliance with the eligibility
criteria for funding, procedures for the reconsideration of particular funding decisions and, last but
not least, procedures for joint determination and periodical review of the aggregate GEF funding
necessary and available for the implementation of the Convention, will have to be regulated in an
agreement concluded for these purposes. In other words, in order to ensure the effective operation
of the GEF as a source of funding of the activities under the Convention, the above-captioned
issues should be spelled out in a legally-binding treaty instrument" (see annex, para. 16). In this
connection, the Committee may wish to consider:

(a) The contents of such an instrument; and

(b) How it is to be negotiated with the GEF,

and make recommendations thereon to the COP.

8. The above considerations are related to the question of the maintenance of the interim
arrangements referred to in Article 21, para. 3. The Committee may also wish to take the legal
opinion into account when considering this question under its agenda item 4(b).
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Annex

MEMORANDUM OF 23 AUGUST 1994 TO THE EXECUTIVE SECRETARY
FROM MR. HANS CORELL, UNDER-SECRETARY-GENERAL FOR

LEGAL AFFAIRS, THE LEGAL COUNSEL

Arrangements between the Conference of the Parties of the United Nations Framework
Convention on Climate Changeand the Global Environment Facility

Introduction

1. This is in response to your memorandum of 11 April 1994 which conveys a decision of
the Intergovernmental Negotiating Committee for a Framework Convention on Climate Change
(INC/FCCC) requesting the interim secretariat of the Committee to seek the advice of this Office
concerning the options for appropriate arrangements which might be entered into between the
Conference of the Parties and the Global Environment Facility (GEF). In this connection it is
pointed out in your memorandum that the GEF has recently gone through a restructuring and that
"at the meeting of the GEF Participants held at Geneva from 14 to 16 March 1994, agreement was
reached on the instrument establishing the GEF". It is further indicated in your memorandum that
the above legal opinion is requested to facilitate the work of the INC/FCCC at its tenth session
scheduled for 22 August to 2 September 1994 at Geneva.

Criteria established by the United Nations Framework Convention on Climate Change for
the selection of an entity entrusted with the operation of a financial mechanism

2. Under Article 11, paragraph 1, of the United Nations Framework Convention on
Climate Change (hereafter referred to as "the Convention"), a financial mechanism is defined to
provide financial resources for the implementation of the Convention. According to the
Convention, the operation of the financial mechanism shall be entrusted to one or more existing
international entities. The Convention requires that the financial mechanism and, therefore, an
entity or entities entrusted with its operation, should meet the following criteria:

- It shall function under the guidance of and be accountable to the Conference
of the Parties, which shall decide on its policies, programme priorities and eligibility criteria related
to this Convention;

- It shall have an equitable and balanced representation of all Parties within a
transparent system of governance.
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3. The Convention further provides in paragraph 3 of Article 21 that the Global
Environment Facility established as a pilot programme by resolution 91-5 of the Executive
Directors of the International Bank for Reconstruction and Development (the World Bank), dated
14 March 1991, shall be the international entity entrusted with the operation of the financial
mechanism referred to in Article 11 on an interim basis and that, meanwhile, the GEF should be
appropriately restructured and its membership made universal to enable it to fulfil the requirements
of Article 11 of the Convention.

Legal nature of the restructured GEF

4. The restructured GEF was established in accordance with the Instrument which, having
been accepted by the representatives of the States participating in the GEF at their meeting in
Geneva, Switzerland (14-16 March 1994), shall be adopted by the Implementing Agencies (UNDP,
UNEP and the World Bank) in accordance with their respective rules and procedural requirements
(paragraph 1).

5. The above provision means that, in order to become legally effective, the Instrument
should be approved by the parallel decisions of the governing bodies of the Implementing

Agencies. Paragraph 34 of the Instrument provides that it could be amended or terminated only by
similar parallel decisions of the Agencies.

6. The above provisions of the GEF Instrument show that the restructured GEF constitutes
an entity established by the World Bank and the United Nations, acting through UNDP and UNEP,
as defined in the Instrument. As such, the restructured GEF is a new entity which is distinct from
the former GEF, which, as noted above, was established as a pilot programme of the World Bank
by resolution 91-5 of its Executive Directors.

The question whether the restructured GEF meets the criteria
referred to in paragraph 1 of Article 11 of the Convention

7. It should be noted from the very outset that the GEF Instrument states in set terms that
the GEF shall be available to serve as the financial mechanism for the implementation of the
Convention, if it is requested to do so by the Conference of the Parties (COP), which is the
principal organ of the Convention (paragraph 6).

8. With reference to the first criterion established by the Convention, the Instrument
provides in paragraph 6 that if the GEF is selected by the COP to serve as an entity entrusted with
the operation of the financial mechanism, the GEF shall function under the guidance of, and be
accountable to, the COP which shall decide on policies, programme priorities and eligibility criteria
for the purposes of the Convention. This commitment is reaffirmed in paragraphs 15 and 26 of the
Instrument which imply that within the governance structure of the GEF, its Council is an organ

which is responsible for ensuring that the use of GEF resources for the purposes of the Convention
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shall be in conformity with the policies, programme priorities and eligibility criteria decided by the
COP. In defining the eligibility criteria for the GEF funding, the Instrument makes it clear that
GEF grants that are made available within the framework of the financial mechanism of the
Convention shall be in conformity with the eligibility criteria decided by the COP
(subparagraph 9 (a)).

9. As far as the second requirement is concerned, it is stressed in preambular paragraph (c)
of the Instrument that the restructured GEF is established to ensure a governance that is transparent
and democratic in nature and to promote universality in its participation. In accordance with
paragraph 7 of the Instrument, participation in the GEF is open to any State member of the United
Nations or of any of its specialized agencies. The States which have expressed their desire, in a
form defined by the Instrument, to participate in the activities of the GEF are called "Participants"
(paragraph 7). The Assembly of the GEF is composed of representatives of all Participants
(paragraph 13) and the membership of the Council is structured in such a way as to ensure that the
seats are distributed taking into account the need for balanced and equitable representation
(paragraph 16).

10. Furthermore, paragraph 25 of the Instrument stipulates that the Assembly and the
Council shall each adopt by consensus regulations to perform their respective functions
transparently. According to paragraph 31 of the Instrument, an annual report on the activities of
the GEF shall contain all the information necessary to meet the principles of accountability and
transparency that shall characterize the Facility.

11. In the light of the foregoing, it may be concluded that the restructured GEF is an entity
which meets the requirements set forth in paragraph 1 of Article 11 of the Convention and,
therefore, may be selected by the COP as an entity entrusted with the operation of the financial
mechanism.

Requirements of the Convention regarding the elements which should
be covered in arrangements between the Conference of the Parties

and an operating entity

12. Irrespective of whether the restructured GEF or any other entity is asked by the COP to
operate the financial mechanism, the Convention requires in paragraph 3 of Article 11 that the COP
should enter into arrangements with such an entity which shall include the following elements:

"(a) Modalities to ensure that the funded projects to address climate change are in
conformity with the policies, programme priorities and eligibility criteria
established by the Conference of the Parties;

(b) Modalities by which a particular funding decision may be reconsidered in
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light of these policies, programme priorities and eligibility criteria;

(c) Provision by the entity or entities of regular reports to the Conference of the
Parties on its funding operations, which is consistent with the requirement for
accountability set out in paragraph 1 above; and

(d) Determination in a predictable and identifiable manner of the amount of
funding necessary and available for the implementation of this Convention
and the conditions under which that amount shall be periodically reviewed."

Provisions of the GEF Instrument relating to the requirements for arrangements
set forth in paragraph 3 of Article 11 of the Convention

13. As noted above, the GEF Instrument contains a general statement of principle providing
that the use of GEF resources for the purpose of the Convention shall be in conformity with the
policies, programme priorities and eligibility criteria decided by the COP (paragraphs 6, 20 (h),
and 26). With reference to the occasions where the GEF serves as the financial mechanism of the
Convention, the Instrument obliges the Council, as an organ responsible for the operational policies
and programmes for GEF-financed activities, to act in conformity with the policies, programme
priorities and eligibility criteria decided by the COP. Paragraph 31 of the Instrument also provides
that an annual report on the activities of the GEF, which shall be approved by the Council and then
serve as a basis for review and evaluation of the operation of the Facility by the Assembly, shall
meet the requirements arising from the reporting arrangements agreed with the COP.

14. At the same time, it should be pointed out that the GEF Instrument is based on the
assumption that particulars of the implementation of the aforementioned general policy will be
defined through the conclusion of a cooperative arrangement (arrangements) or agreement
(agreements) with the COP. According to the Instrument, such an arrangement (arrangements) or
agreement (agreements) shall address, inter alia, the following issues: procedures governing receipt
of guidance and recommendations from the COP (paragraph 20 (g); reciprocal representation in
meetings (paragraph 27); reporting requirements to the Conference of the Parties (paragraph 31)
and procedures ensuring compliance with such requirements (paragraph 20 (g)); procedures for
determining jointly the aggregate GEF funding requirements for the purpose of the Convention
(paragraph 27).

Options for appropriate arrangements which might be entered into between the
Conference of the Parties and the restructured GEF as an operating entity

15. It should be observed that although there are certain similarities between the list of
issues referred to in paragraph 3 of Article 11 of the Convention and the list of issues proposed for
inclusion into a cooperative arrangement or agreement in the GEF Instrument, these two lists are
not identical. Moreover, analysis of these two lists gives reason to believe that under the
Convention it is expected that the COP should play a slightly more active role in exercising control
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over the implementation of the policies, programme priorities and eligibility criteria established by
the COP, than it is envisaged for it in the GEF Instrument.

16. In summary, it could be pointed out that it should not be completely excluded that
practical questions related to the reporting procedures, as well as arrangements for reciprocal
representation in meetings of the COP and the GEF could be worked out without difficulty through
the inclusion of necessary provisions in the respective rules of procedure. However, it could hardly
be anticipated that the aforementioned discrepancies between the two instruments, however minor
they might be, and other complexities, which might arise in the course of negotiations, would be
straightened out at a working level. It may be stated with sufficient certainty that complex issues,
such as accountability, observance of compliance with the eligibility criteria for funding, procedures
for the reconsideration of particular funding decisions and, last but not least, procedures for joint
determination and periodical review of the aggregate GEF funding necessary and available for the
implementation of the Convention, will have to be regulated in an agreement concluded for these
purposes. In other words, in order to ensure the effective operation of the GEF as a source of
funding of the activities under the Convention, the above-captioned issues should be spelled out in
a legally-binding treaty instrument.

17. The GEF Instrument provides that within the governance structure of the GEF, the
Council shall act as the focal point for the purpose of relations with the COP (paragraph 20 (g)).
Functions of the Council include responsibility for the consideration, approval and review of the
cooperative arrangements or agreements with the COP (paragraphs 20 (g), and 27).

18. At the same time, it should be pointed out that the GEF is a subsidiary body of the
World Bank and the United Nations, acting through UNDP and UNEP, and while its organs have
considerable authority in governance of the GEF activities, the founders of the restructured GEF did
not provide it with the legal capacity to enter into legally binding arrangements or agreements.

19. It follows from paragraph 7 of Annex B to the GEF Instrument that cooperative
arrangements and agreements that have been considered and approved by the Council, will then
have to be formalized by the World Bank. Thus, if a cooperative arrangement or agreement is
negotiated by the GEF with the COP, subsequently it will have to be formalized by the World

Bank. In most cases, such formalization should not create any complications. However, under the
Instrument, such formalization remains a legal requirement.

- - - - -


