
 

 

 
 Rooms with a View:  Legal Architecture of a  

Future Framework for Global Climate Action 

 
Submission of Environmental Defense Fund (www.edf.org) on para. 13 (a) – (d) of 

the Doha ADP Conclusions as adopted, Planning of Work, relating to 

Implementation of all the elements of decision 1/CP.17, (a) Matters related to 

paragraphs 2 to 6.  

   

Environmental Defense Fund (EDF), an 800,000-member non-profit, non-governmental, non-

partisan, accredited observer organisation that has participated in the climate treaty talks since 

their inception, respectfully presents this submission on the matters referred to in paragraph 13 

of the ADP Draft Conclusions adopted by the Conference of the Parties (COP) of the UN 

Framework Convention on Climate Change (UNFCCC), taken at Doha in 2012, including 

information, views and proposals on matters related to the work of the ADP.  This submission 

focuses on the scope, structure, and design of the 2015 agreement, and in that context addresses 

the application of the principles of the Convention to the ADP as well as lessons learned from 

other multilateral processes. 

 

The fundamental challenge that UNFCCC Parties face is to develop a legal framework for a 

2015 agreement that attracts and encourages sovereigns to voluntarily place effective, durable 

limits on the greenhouse gas (GHG) emissions of entities in their jurisdiction, to enforce those 

limits, and to generate sustained financing to support efforts to mitigate and adapt to the 

changing climate.   

 

Enforceable legal instruments and well-designed carbon markets are crucial tools in the climate 

policy toolbox if the Parties are to achieve the deep reductions in global GHG emissions 

“consistent with having a likely chance of holding the increase in global average temperature 

below 2 °C or 1.5 °C above pre-industrial levels.”1  But the decision whether to participate in any 

particular option is a decision taken voluntarily by each sovereign through its domestic 

processes.   The principle of “common but differentiated responsibilities and respective 

capabilities” can be respected in legal instruments in ways that address the fundamental 

concerns of a wide range of nations, if a strategic and dynamic set of tools drawing upon the 

essential elements of sound carbon markets is made available.   

 

                                                        
1
 UNFCCC, “Advancing the Durban Platform”, available at 

http://unfccc.int/files/meetings/doha_nov_2012/decisions/application/pdf/cop_advanc_durban.pdf  
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As we have discussed in greater detail in our submissions to the UNFCCC on ambition2 and on 

market mechanisms,3 a legal architecture that incentivises increased mitigation and 

participation while respecting the principles of the Convention, requires a laser-like focus on 

three aspects: 

 

• Incentives to strengthen commitments and actions to limit and reduce total global 

GHGs, including incentives that encourage early action (i.e., prior to 2020);  

• Incentives to broaden participation, with a view to enrolling jurisdictions and entities 

constituting 80% or more of global GHG emissions  in efforts to meet the UNFCCC’s 

objective; and 

• Incentives to extend these commitments and actions well into the future, given the long 

time horizons for capital stock turnover and persistence of GHGs in the atmosphere for 

decades to centuries. 

 

A legal architecture that delivers these incentives can be envisioned as Rooms with a View to 

the Future. 

   

1.  Rooms with a View.  In this framing, it is possible to envision a climate architecture with 

various “rooms” according to the sovereign decisions that Parties take to mitigate their GHG 

emissions and to participate in particular market or non-market based mechanisms for climate 

protection.   The “rooms” would consist of the following: 

 

                                                        
2
 See http://unfccc.int/resource/docs/2012/smsn/ngo/133.pdf  

3
 See http://unfccc.int/resource/docs/2012/smsn/ngo/231.pdf  



 

3 

 

 
a.  The “QELRC Parties” Room.  The “QELRC Parties” Room would be for Parties that 

choose to inscribe internationally binding quantitative emissions limitation and reduction 

commitments (QELRCs) that take effect as early as possible (but not later than 2020) and that 

last for a minimum of two multi-year periods (e.g., two five year periods).  These Parties could 

choose to inscribe absolute QELRCs, to be applied on a nation-wide, sub-national, or sectoral 

level, and to be implemented through domestic market-based measures, which might include 

tradable allowances and/or offsets.  Then, as long as they complied with eligibility rules, the 

Parties in this “Room” could participate in international carbon market mechanisms under 

UNFCCC auspices– e.g., the Clean Development Mechanism, joint implementation, emissions 

trading, and any new market mechanisms the Parties adopt (see “minimum elements” in section 

2., below).      

 

• QELRC Parties would commit to monitor and report their emissions, participate in 

international verification of their emissions reports, and they and/or the emitting entities 

participating in their domestic programs would be held accountable if their emissions 

exceeded their QELRCs.  QELRC Parties could choose accountability mechanisms  at the 

international level, the domestic level, or both.    

 

• QELRC Parties could agree with other QELRC Parties to meet their QELRCs jointly, 

provided transparency and verification requirements were met.   

 

• QELRC Parties could also agree bilaterally to recognise as valid the carbon units of each 

other’s domestic trading systems, subject to stringent safeguards.  In the event that a QELRC 

Party had not yet subscribed to internationally binding consequences for emissions 

exceeding its QELRC, other QELRC Parties would need to include provisions in their 

domestic programs to address linkage with such a QELRC Party.   

 

• Low-Emitting Parties.  Any Party whose total emissions did not exceed a specified 

percentage of global emissions (e.g. 0.5%) would be considered a Low-Emitting Party.  Any 

Low-Emitting Party that wished to become a QELRC Party could apply for a grace period 

(e.g. of ten-years, with five years to define its QELRC, and five years before it implements its 

QELRC).  During the grace period, these Low-Emitting Parties would be eligible to continue 

with project-based trading via the CDM or engage in new market based or non-market based 

mechanisms.  Low-Emitting Parties could also work jointly during their grace period if they 

wished.  Periodic global emissions assessments would determine whether a Low-Emitting 

Party’s status had changed based on its total emissions.  

    

• Recognising that predictable market rules are important for incentivising long-term 

investments in low-carbon practices and technologies, QELRC Parties could agree that 

unused carbon units could be saved for use in future commitment periods, in accordance 

with rules agreed among these Parties, and they could expand available carbon finance by 

allowing such units to serve as environmental security for carbon lending.  Through such a 

mechanism, QELRC Parties could provide incentives to increase the ambition on climate 
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finance, helping reduce project risk, and turning the issue of surplus emission budgets  from 

a potential environmental liability into a climate finance asset.       

 

b.  The “NAMA Parties” Room. The “NAMA Parties” Room would be for Parties that make 

domestically binding commitments to implement non-QELRC nationally appropriate 

mitigation activities (NAMAs), in accordance with their common but differentiated 

responsibilities and respective capabilities.  These Parties would face no binding international or 

bilateral/regional compliance consequences if their emissions exceeded their NAMAs.  

 

• NAMA Parties could establish their own domestic market mechanisms, but to ensure the 

integrity of multilateral market mechanisms, NAMA Parties would not be eligible to use 

multilateral market mechanisms to trade carbon units externally, and QELRC Parties would 

not recognise as valid the carbon units of any domestic trading systems of NAMA Parties.     

 

• NAMA Parties would commit to monitor and report their emissions subject to international 

consultation and analysis.  The extent to which their actions to implement their 

commitments would be independently verified is a topic for further negotiation.     

 

• Any NAMA Party could move to the “QELRC Party” Room if it wished, and readiness 

support would be provided to aid the move, and enable the Party to apply the transparency 

and verification requirements of that “Room.”  

 

c.  The “Effectively Equivalent Balcony.”  The architecture would include a space for 

jurisdictions that have not yet formally joined the new agreement but that have established 

domestic legally binding emissions limits and otherwise meet the requirements of the “QELRC 

Parties” Room.  These “Effectively Equivalent” jurisdictions could, subject to strict safeguards, 

link to the QELRC Parties via the agreement’s multilateral market mechanisms, so that these 

jurisdictions could trade in emissions allowances and project credits with QELRC Parties for 

compliance with their emissions targets. Not all Parties may be ready to move into a new 

agreement, but the lack of readiness of some should not prevent others that are ready to build 

the new home.  Hence the need for an architecture that is capacious enough to accommodate 

Parties ready to move at different times. 

 

• Allowing Effectively Equivalent jurisdictions to link to the new agreement if they meet strict 

eligibility requirements could provide strong incentives for the participation of jurisdictions 

that have chosen to remain outside the multilateral framework. 

 

• Including a space for those jurisdictions and a mechanism for them to trade with QELRC 

Parties subject to stringent safeguards would bring the climate legal architecture into line 

with other successful agreements in the fields of environment and trade (see, e.g., the 

Montreal Protocol on the Ozone Layer, the Convention on International Trade in 

Endangered Species, the Basel Convention on Hazardous Wastes, the WTO Agreement on 

the Application of Sanitary and Phytosanitary Measures, and the WTO Agreement on 

Technical Barriers to Trade).   
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2.  The role of the UNFCCC Conference of the Parties (COP): minimum elements 

under a transparency and accounting framework.   

 

The diversity of market and non-market approaches to reducing pollution emissions that has 

developed across nations and sub-national jurisdictions suggests that as it looks forward, the 

Conference of the Parties should recognise that each Party retains its sovereign prerogatives to 

design its own national, subnational or regional approaches to enhance the cost-effectiveness 

of, and promote, its own mitigation actions, including market based and non-market based 

approaches of its own choosing.   

 

Where the role of the COP becomes vital is in providing a framework to assure transparency of 

results, so that Parties and stakeholders assess whether the sum total of the mitigation results 

achieved by the various approaches is sufficient to meet the objective of the UNFCCC.  We 

suggest that the Parties consider, as a vision for the role of the COP, the creation of a framework 

that is strong enough to provide durable standards for ensuring transparency in non-market and 

market approaches, and that is capacious enough to support and foster great variability and 

innovation in the market and non-market approaches chosen by individual sovereigns.   

 

Based on experience with carbon markets as cost-effective tools for mitigating GHG emissions 

and stimulating innovation and investment in low carbon economic development, Table 1 below 

describes a framework, composed of seven “minimum elements, ” for the successful operation of 

market approaches.    

 

Table 1:  Roles of the COP and Parties in Transparency of  

Market and Non-market approaches 

 
 

 Framework Element Applicable 

to 

Markets? 

 

Applicable 

to Non-

markets? 

Role of COP Role of Host Government 

with emissions cap 

Role of Host 

Government without 

emissions cap 

1. Transparent accounting 

for total emissions and 

sequestration 

Yes Yes Establish modalities and 

procedures / standards 

Monitor and report national 

emissions and sequestration 

Monitor and report 

national emissions 

and sequestration 

2. Transparent tracking and 

reporting of emissions 

units and transactions   

Yes No Establish transparent 

international transaction log 

Monitor and report 

transactions and emissions, 

subject to standards 

Factor out leakage 

3. Caps on total or sectoral 

emissions 

Yes If Party 

chooses 

Facilitate willing sovereign 

decisions to adopt caps 

Describe cap (sectors and 

gases) and implement cap 

Not applicable 

4. No large-scale crediting 

of reductions below 

Business as Usual (BaU)  

Yes No Adopt rules that preclude 

large-scale crediting of 

reductions below BaU 

Base domestic program on 

actual emissions data  

Not applicable 
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 Framework Element Applicable 

to 

Markets? 

 

Applicable 

to Non-

markets? 

Role of COP Role of Host Government 

with emissions cap 

Role of Host 

Government without 

emissions cap 

5. Fungibility among 

allowances and credits 

Yes No Establish clear standards for 

traded units, with rigorous 

requirements for domestic 

offset programs to report on 

key elements of those 

programs. 

Set rules for tradable units in 

domestic program 

Not applicable 

6. Accountability  Yes Yes COP can provide  

internationally legally 

binding framework for those 

Parties that choose to join it  

Domestically legally binding, 

with bar on international 

trading in case of non-

compliance 

Party may choose to 

inscribe its 

commitments in COP 

framework and/or 

domestic law 

7. Consistency Yes Yes Facilitate periodic scientific 

reviews; seldom change 

trading rules and only in 

accordance with previously 

announced procedures for 

doing so 

Establish clear, predictable 

rules for domestic programs. 

Change rules seldom and 

only in accordance with 

previously announced 

procedures for doing so 

Helpful but not 

required 

 
 

Taken together, these “minimum elements” could be adopted as part of a COP-established 

global transparency framework to support existing and/or new international market 

mechanisms under the 2015 agreement.  Alternatively, if the COP has not yet established a full 

framework,  these elements could serve as criteria by which sovereigns that choose to adopt 

QELRCs and establish domestic market approaches could evaluate other sovereigns' programs 

for potential linkage. 

 

3.  A dynamic design for the 2015 agreement that strengthens commitments and 
broadens participation.  
 
At least two possible structures can be envisioned for the new 2015 agreement that offer to 

unlock the power of well-designed, high integrity carbon markets to strengthen commitments 

and broaden participation, and include the “minimum elements” described above:  

 

1) An international agreement, which could take the form of a legally binding treaty or 

another form, that includes provisions enabling any nation that has not yet formally 

joined the new agreement to provide sufficient information about its effectively 

equivalent domestic program so as to give participating nations confidence that they may 

link their carbon markets to that nation’s domestic program; OR    

2) A set of agreements by which nations choose to mutually recognise each other’s domestic 

market approaches as the basis for market linkage.       

 
Parties may wish to keep an open mind about possible legal structures at this time, as further 
exploration and more focused work on legal options is needed to address constraints to full 
participation in a new agreement.  For example, while the United States Constitution includes a 
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higher hurdle to treaty ratification than many other nations’ domestic approval processes 
(requiring the consent of at least two-thirds of the Senators present to give U.S. consent to 
ratification), as a practical matter the U.S. participates in a broad range of international 
agreements through a variety of means other than treaty ratification.  UNFCCC Parties may wish 
to let the discussions leading up to 2015 consider multiple architectures while the scope of 
commitments and ambition is being considered on a parallel track.  This process should build 
upon the Copenhagen Accord but significantly raise the level of ambition and accountability, 
and allow the architecture discussion to consider various options for tapping the power of 
carbon markets to broaden participation.   
 
The linkage to available finance should be made clear in the new agreement:  any country that 
chooses to establish a binding commitment – under a clear transparency, compliance, and 
enforcement framework  - to limit total GHG emissions on a national, subnational, or sectoral 
level, will gain access to the global carbon market.   Countries that choose not to make a binding 
emissions limitation commitment would not participate in international carbon markets.  A 
nation’s commitment could be binding internationally, or only domestically, but it must be 
binding and enforceable.   Depending on the rigor and ambition of that commitment, other 
countries can then welcome a carbon market linkage with that country, or could choose not to.   
Countries that do not qualify for international carbon market linkage, or choose not to 
participate, would be free to establish domestic carbon markets. 
 
4.  The Importance of Credit for Early Action as an Incentive for Participation in 
Mitigation.   
 

Delaying necessary action to reduce global warming pollution until 2020 will quadruple costs to 

the global economy, according to the International Energy Agency.4  Recognising that the 

Durban Platform commits Parties to reach agreement on a protocol, amendment, or another 

instrument with legal force no later than 2015, to take effect in 2020, and recognising the 

importance of bending the global emissions trajectory downward before 2020, the new 

agreement can thus include pre-2020 targets and market mechanisms – and as long as the 

minimum elements above are met – can provide credit for early mitigation for nations that 

move more swiftly than 2020 to become QELRC Parties.  A similar approach was used to enable 

the Clean Development Mechanism to begin operating on an early-action basis even prior to the 

entry into force of the Kyoto Protocol.  Decision text at the COP in Warsaw this year could lay 

the groundwork by including language instructing the Parties to ensure that successful early 

actions to reduce emissions prior to 2020 are appropriately incentivised and recognised in the 

new 2015 agreement. 

                                                        
4 International Energy Agency, World Energy Outlook  2011, at 2, available at 
http://www.iea.org/weo/docs/weo2011/executive_summary.pdf 


