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agencies and civil society organisations. 
The Draft establishes general principles that 
guide migration policy as a whole, such as 
the respect of human rights, repudiation 
of xenophobia and social discrimination, 
non-criminalisation of immigrants, equal 
treatment between aliens and nationals, and 
the development of public policies for the 
inclusion of migrants in the labour market.

More importantly, the Draft has provisions2 
allowing for the granting of temporary visas 
for humanitarian purposes, including in cases 
involving nationals of any country or stateless 
persons facing internal conflicts, crisis, 
calamities or serious and generalised human 
rights violations recognised as such by the 
Brazilian government. By admitting calamities 
as one of the reasons for humanitarian visas, 
the Draft indirectly establishes the category 
of environmental migrants, innovating 
and filling a considerable gap not only 
in domestic law but also in international 
law. The temporary visa for humanitarian 
purposes set out in the Draft can also be 
granted to unaccompanied immigrant minors 
and for family reunification purposes. The 
wording seems broad enough to enable 
any victim of large-scale environmental 

disasters to qualify for a humanitarian 
visa, regardless of their country of origin.

Despite being a local initiative, the Draft 
follows a regional trend. In December 2014 
Brazil hosted the Cartagena +30 meeting 
to celebrate the 30th anniversary of the 
Cartagena Declaration on Refugees of 
1984.3 The Brazil Declaration and Plan of 
Action adopted by that meeting expressly 
refers to climate-induced migration as a 
concern; approval of the Brazilian Draft 
would contribute to addressing this concern 
while filling a legislative gap affecting 
environmental migrants worldwide.
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Disasters, displacement and a new framework  
in the Americas
David James Cantor

There is a startling range of positive examples of national law, policy and practice all across 
the Americas that states have used to respond to the migratory consequences of disasters.

In the Americas, as elsewhere in the 
world, neither universal nor regional 
standards presently exist to determine 
whether migrants or displaced persons 
affected by a disaster in their country 
are eligible for travel or admission to, or 
stay in, the territory of another state. 

There are two types of population 
movement from countries in the Americas 
affected by rapid-onset disasters. Firstly, 

there are hasty and often temporary 
migrations across a land border to avoid 
a disaster or its more immediate negative 
consequences (‘trans-border displacement’). 
Secondly, there are longer-term migrations 
over a greater distance provoked by a 
disaster’s extensive damage including to 
infrastructure (‘displacement abroad’). 
Both flows tend to take place from poorer 
countries in the region and follow traditional 
migration routes for that nationality.
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A study on the Americas about the 
seemingly intractable problem of developing 
appropriate legal responses to cross-border 
displacement in the context of disasters 
caused by natural hazards was conducted for 
a Nansen Initiative-sponsored workshop in 
February 2015, attended by representatives 
from the eleven member states of the 
Regional Conference on Migration (RCM).1 

The Nansen Initiative study does not seek 
to infer an applicable legal framework from 
existing international law but rather is a 
pragmatic review of national laws, policies 
and practices from across the Americas 
in order to assess how they actually deal 
with the protection and assistance needs of 
disaster-affected displaced persons at present, 
or would do if faced with an alien (a foreign 
national) in this situation. Moreover, the 
study does not limit the inquiry to human 
rights or refugee protection law only but 
considers them alongside the broader range of 
national immigration laws of each country.

Immigration law as the principal tool 
It is evident that most states in the region 
view immigration law (rather than refugee 
law) as the principal tool for responding to 
the situation of aliens affected by disasters. 
Such situations may arise with people 
who are fleeing a disaster in their own 
country and seek permission to travel to, 
enter or stay in another country. Equally, a 
disaster overseas may affect non-nationals 
present on the territory of a third state 
by affecting their migratory situation or 
rendering their removal unsafe. Finally, 
aliens face particular vulnerabilities in 
the event of a disaster occurring in the 
country in which they are present. 

In many cases, states in the Americas facilitate 
the travel, entry and/or stay of aliens in 
their territories through the application of 
regular migration categories, in order that the 
affected persons may benefit from as stable 
a migratory status as possible. For example, 
expedited consideration of immigration 
applications may take place or a requirement 
of the immigration rules (e.g. relating to 

stay as a student or as a family member) 
may be waived on humanitarian grounds 
for persons affected by a disaster overseas. 

For those persons affected by a disaster and 
whose migratory situation cannot be resolved 
easily by application of the regular migration 
categories, many states in the region do make 
recourse to exceptional migratory categories 
in their national law in order to allow travel, 
entry or stay. These categories tend to confer 
a more precarious and temporary form of stay 
than the regular categories do, and permission 
is often required in order to be able to work. 
Even so, they play a useful role in responding 
to the immediate aftermath of a disaster.

In these contexts, the grant of permission 
to travel, enter or stay in the country is 
usually based on some form of decision-
making discretion that a state official 
exercises on humanitarian grounds. Often 
the law confers this power in broad, non-
specific terms. However, in a number of 
countries in the Americas, national law 
and/or policy expressly mentions disasters 
as a basis on which this discretion should 
normally be positively exercised. 

In this regard, state officials across the 
Americas are calling to be provided with 
clearer guidance on when this humanitarian 
discretion in migration law should be 
exercised positively for the disaster migrant’s 
benefit. In response, the participants at the 
RCM workshop recommended developing 
a Guide to Effective Practices on Admission 
and Stay for Moving across Borders in the 
Context of Disasters (Effective Practices 
Guide, in short). Building on regional 
practices, such a guide could be based on 
the principle that humanitarian discretion 
should usually be exercised positively 
where an alien is personally and seriously 
affected by the disaster overseas.

However, there is a range of situations 
in which the negative exercise of this 
humanitarian discretion should be exercised 
within strictly defined limits. For disaster 
migrants, this is most often the case in 
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relation to admission and non-removal 
decisions. Thus, for example, where the 
effect of the negative decision would be 
to expose a migrant to a real risk to life or 
personal safety due to the disaster or its 
consequences, then the negative exercise 
of discretion would be contrary to binding 
human rights rules. Here, the discretion must 
rather than should be exercised positively.

The migratory impact of disasters may 
manifest itself not only for migrants from 
the affected country but also for migrants 
living in a disaster-affected country (e.g. 
Central American migrants in the United 
States at the time of Hurricane Katrina). 
An Effective Practices Guide could thus 
build on existing practice in the Americas 
to make targeted recommendations 
about the ways in which these migrants 
should be afforded special consideration 
during relief efforts. This challenge is 
particularly acute for undocumented 
or irregular migrants, especially if they 
are in transit to another destination.

The role of refugee law 
On the question of protection under refugee 
law for disaster migrants, states in the 
Americas do not generally view a disaster 
caused by natural hazards as in itself a 
ground for refugee status. Cuba is presently 
the only exception to this in that its national 
migration legislation includes among 
refugees those who flee their country “due to 
cataclysm or other phenomena of nature”. 

Even so, it is recognised across the Americas 
that the destruction wrought by disasters can 
generate risks of persecution and/or interrupt 
national protection in the affected state, as 
happened in Haiti after the 2010 earthquake. 
An Effective Practices Guide could suggest 
that questions of entry, non-removal and 
stay for some disaster migrants may be 
resolved by reference to refugee law and 
national laws of complementary protection.

Role of regional cooperation 
Regional and sub-regional bodies in the 
Americas play a role in promoting the 

adoption of special migratory measures on 
humanitarian grounds by their member 
states; where such practices already exist, 
they have been encouraged or endorsed. 
Drawing on this, an Effective Practices 
Guide might include a series of proposals 
as to how the RCM can be used by member 
states to develop a more coordinated and 
cooperative legal approach when the 
migratory consequences of a disaster have a 
severe impact on one or more RCM states. 

Adoption of such a guide by the RCM later 
this year would position the organisation 
as a world leader in responding to the 
humanitarian consequences of disasters. 
Moreover, such a guide would offer an 
intriguing new model for states in the 
Americas – and perhaps in other regions of 
the world – for resolving this humanitarian 
challenge. 

Overall, the Nansen Initiative study 
identifies an important range of existing 
national law, policy and practice relating to 
disaster-affected migrants in the Americas. 
Promoting a consistent and harmonised 
application of these national frameworks in 
the disaster context may at present be more 
effective than seeking to supersede them 
with new international ‘protection’ law.
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